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Taking Inunigration Federalism Seriously
Peter H. Schuckt
Probably no principle in immigration law is more firmly es-
tablished, or of greater antiquity, than the plenary power of the
federal government to regulate immigration.! Equally canonical
is the corollary notion, analogous to the dormant power doctrine
in Commerce Clause jurisprudence, that this federal power is
indivisible and therefore the states may not exercise any part of
it without an express or implied delegation from Washington.
Despite the plenary power doctrine's authority, it has been
assailed over the years by many academics and defended, I
think, by none. Questioning its source in the Constitution, fit
with other bodies of law, institutional implications, internal co-
herence, specific applications, and policy merits, critics have
called for abandoning or significantly limiting it. 2 Its detractors
have also criticized the doctrine's failure to clarify how power is
allocated between Congress and the President in situations
where they disagree.
An interesting feature of these critiques of the plenary power
doctrine is that the critics seem to have no difficulty accepting its
t Simeon E. Baldwin Professor of Law, Yale University. The author wishes to ac-
knowledge the contributions of Krishanti Vignarajah, Yale Law School class of 2008, who
provided excellent research assistance, and the participants in a faculty workshop at
Fordham Law School.
1 Chae Chan Ping v United States (The Chinese Exclusion Case), 130 US 581, 603
(1889) (''That the government of the United States, through the action of the legislative
department, can exclude aliens from its territory is a proposition which we do not think
open to controversy."); Fong Yue Ting v United States, 149 US 698, 722 (1893) (''The
power of exclusion of foreigners being an incident of sovereignty belonging to the govern-
ment of the United States, as a part of those sovereign powers delegated by the Constitu-
tion, the right to its exercise at any time ... cannot be granted away or restrained on
behalf of anyone."), quoting Chae Chan Ping, 130 US at 609.
2 See, for example, Peter H. Schuck, The Transformation of Immigration Law, 84
Colum L Rev 1 (1984); Stephen H. Legomsky, Immigration Law and the Principle of Ple-
nary Congressional Power, 1984 S Ct Rev 255; Hiroshi Motomura, Immigration Law After
a Century of Plenary Power: Phantom Constitutional Norms and Statutory Interpretation,
100 Yale L J 545 (1990); Margaret H. Taylor, Detained Aliens Challenging Conditions of
Confinement and the Porous Border of the Plenary Power Doctrine, 22 Hastings Const L Q
1087 (1995); Kevin R. Johnson, Race and Immigration Law and Enforcement: A Response
to 'Is There a Plenary Power Doctrine?', 14 Georgetown Immg L J 289 (2000).
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